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EDITORIAL NOTES. 





ONE OF the objects of Tuk New JErsEY LAw JouRNAL has beer 
to give the bar the most important decisions of the highest courts of 
New Jersey sooner than they could be had in the reports, but now 
that the weekly Reporters publish a large number of New Jersey 
decisions very soon after the opinions are filed, there is no longer 
any need for THE Law JouRNAL.to give much space to the publi- 
cation of these decisions. We propose therefore in future to 
devote the JOURNAL to comments upon the decisions of our own 
and other courts, to the examination of questions of law and the 
discussion of the improvement of our practice and the development 
of our law, the organization of our courts and other matters con- 
nected with the law and the Constitution of New Jersey, and also 
to reporting decisions at chambers and in the circuits and other 
cases which will not appear in the regular reports, giving only 
abstracts or notes of the opinions filed or read at Trenton. 

We desire the JouRNAL to be the means of the free expression 
of the opinion of the bar upon all matters of interest to the bar, 
and we know that if the bar will avail themselves of it, this may be 
the means of accomplishing much good in pointing out abuses or 
defects and suggesting improvements in the law or practice and in 
giving form and strength to public opinion. The opinion of the 
bar thus expressed will have an influence on the action of the bar 
itself and also upon the action of the legislature and the courts, 
We therefore invite suggestions and discussions from members of the 
bar in all parts of the state in regard toall matters connected in any 
way with their practice. If any man has a case which suggests to him 
a defect in the law or practice, let him point it out and suggest or 
ask foraremedy. If the lawyers in South Jersey feel the need of 
judges sitting continually in their counties, let them make their 
want known to the whole state. If a lawyer has been sent froma 
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court of law to the court of equity, and from this court back toa 
court of law, let him make a record of the case to furnish statistics 
for the argument in favor of the union of the courts. If lawyers 
everywhere would publish in one place all the things that each one 
found wrong in our lawand our practice, it would soon be very plain 
that our system is not yet perfect, and means would be found to 
make an improvement. 

In all these suggestions and discussions the editors will take 
their own share and express their own opinions, but the opinions 

-and suggestions of the bar at large are much more important, and 
if they are frequently expressed and made public they will not fail 
-of theif effect. 

There is another way in which the JouRNAL may be made very 
useful and that is by being the means of reporting rulings of judges 
~on ex parte applications, and in cases where no opinion is written 
‘and the decision is known only to the counsel interested and per- 
haps to a few bystanders. No one but the counsel can report 
these decisions. Even if the editors of the JouRNAL or its report- 
ers could be present whenever and wherever these rulings were 
made they could not report them properly without the knowledge 
of the facts that belong to the counsel alone. Counsel would 
confer an inestimable benefit upon the lawyers of the state, both 
present and future, if they would send to the JouRNAL short 
reports of any ruling or decision of any general interest whatever, 
which is not likely to be reported in the law or equity reports, 
sending the names of the counsel and the parties, and stating by 
whom the case is reported so that due credit might be given for it 
in the JOURNAL. 

All this may seem to be only a way of getting our subscribers to 
help us to edit our journal, and there is no doubt it will be a help, 
but we ask for these suggestions, discussions and reports of cases 
because we know that it will make the JouRNAL more useful to the 
bar of New Jersey than editors’ work could possibly make it, and 
we trust they will be given freely for the same reason. 


Tux Legislature has authorized the clerk in chancery with the 
approval of the Chancellor to provide and furnish at the expense 
of the state, two or more suitable rooms in Newark for the Chan- 
cellor, vice chancellors and advisory masters in the hearing of 
causes at an expense not exceeding two thousand dollars a year. 
The Liverpool and London and Globe Insurance Company have 
bought the building of the Holbrook Printing Co. on Mechanic 
street in the rear of the insurance company’s building and this 
latter building is to be greatly enlarged and will contain two large 
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court rooms with consultation rooms. These will be close to the 
law library and in the midst of a great number of lawyers’ offices. 
So that the courts and the lawyers and their books will be close 
together which will not only serve for the convenience of the bar 
but also tend to the promotion of legal learning. The next impor- 
tant step toward bringing the law business into one place should 
be the building of the county court house and record offices in the 
old burying ground on the opposite side of Broad street. This 
would not only save the burying ground from desecration but also 
greatly expedite legal business. 


Tue Lisprary is not used as much as it should be. The older 
and more learned lawyers have good libraries at home, and many 
of the less learned ones practice what they are pleased to call law 
without books. There is one defect in the Essex Law Library which 
makes it rather formidable to all but the most diligent students. 
It contains no text books and for this reason it is not an easy place 
for the beginning of the study of any question. Digests and re- 
ports are good for finding authorities in support of a principle or a 
position, but text books are necessary first for mapping out the 
ground and ascertaining what the position is to be. Legal ques- 
tions cannot be examined profitably without them and they ought 
to be found in the library so that the whole work could be done 
there at once. It is true that the new editions are expensive and 
soon get old and the library needs all its income to keep up with 
the reports, but old text books are better than none, and indeed 
old standard books are all that are required if the digests are new. 
The standard books explain the principles and set the student on 
the right path, and then with the reports and digests he can easily 
find his own way. The library is well furnished with English and 
American reports and digests. 


The Supreme Court has declared unconstitutional the Board of 
Health organized in Newark under an act of 1885, and in doing so 
the court said that the laws on this subject were confused and 
unintelligible. The legislature thereupon appointed a committee 
to revise ‘and codify these laws. This course ought to be pursued 
in every case in which any number of acts upon a given subject 
have been declared to be invalid. It was inevitable that tentative 
and unsuccessful efforts should have been made to pass general 
laws in conformity to the amendments to the constitution. Most 
of these acts were passed to meet special cases, and were special 
laws in a general form. It was found impossible for the legislature 
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to agree upon a general plan to meet all cases, but now that laws 
for special cases have been made for ten successive years it may be 
safely assumed that they fairly represent all classes of special 
cases and express the needs of all the various interests and locali- 
ties and that they will form a good basis for laws truly general in 
character which will answer all purposes. A committee appointed 
to revise and codify these laws could no doubt suggest general 
acts which would meet all cases and confer all necessary powers. 
It is especially important that this should be done with reference 
to the regulation of the internal affairs of townsand counties., Act- 
ing upon the hints contained in all the acts passed to meet special 
cases a law could be passed conferring on the local governments all 
the powers which these acts confer and such others as may be 
thought proper. This could be done without attempting to impose 
one system upon all towns or to reduce all toone form. A general 
and liberal act might be devised which should give liberty to any 
town or any class of towns to exercise the powers which these 
prove to have been found necessary to be exercised in one town or 
another and still further powers in view of future contingencies. 
Let the towns be restricted in the matter of borrowing money but 
in other matters give them full power to exercise all the proper 


functions of municipal government. 





IF SOMETHING of this kind cannot be done and done soon, then 
let us by all means have a convention to amend the constitution to 
give more liberty for special legislation. It is better that there should 
be some unwise legislation for separate communities if the comunities 
ask for it through their own representatives, than that the acts of the 
legislature should be continually subject to be set aside by the courts. 
It is demoralizing to have the laws declared to be illegal, and to have 
them constantly set at naught by the people in hopes that the 
courts will annul them. This is especially true in regard to acts 
relating to taxation and assessments. If the provisions of the con- 
stitution in regard to taxation are so narrow that taxes cannot be 
imposed with certainty, let us by all means amend the constitution 
and throw the responsibility for fair taxation upon the legislature 
directly. 

The necessity for reorganizing the courts demands a change in 
the constitution. The amendments made in 1875, imposing-restric- 
tions upon legislation, are by no means satisfactory. Let us therefore 
make a thorough revision of the constitution by means of a conven- 
tion, for by this means alone can it be done thoroughly and certainly. 
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UNDER the new rules of the Supreme Court changing the forms of 
action some questions will arise in regard to the proper forms of de- 
claration and plea, and also as to the connection between the decla- 
ration and thesummons. The new declarations will differ with the 
temper of mind of the different practitioners, and as demurrers 
for matters of form are not allowed, the questions cannot very well 
be brought before the courts to be settled. The result will be that 
every man will do what is right in his own eyes. Wedo not know 
that there is any great objection to this, but it is well to have both. 
uniformity and simplicity, and we will have neither one nor.the 
other if each one does as he pleases and no one knows how simple a 
form is sufficient. Would it not be well for the judges to promul- 
gate model forms for the ordinary actions, as the legislature did 
for ejectment and replevin, and as the English courts have done 
under the new rules of procedure? In all ordinary actions of 
indebitatus assumpsit the fiction of a promise might as well be 
abandoned at once. The claim should be upon the debt arising 
out of the facts or out of the promise expressed orimplied. In all 
these cases the old action of debt was the proper form and the new 
action should simply allege the debt without adding the superflu- 
ous allegation, generally untrue, that the defendant being so indebt- 
ed promised to pay. So, too,a count upon a note or draft might 
simply set out the instrument and aver the liability and the failure 
to pay. Counts for damages for the breach of express contracts 
would of course allege the contract and the damages as heretofore 
in actions of assumpsit. These conclusions will be reached by 
most of the intelligent pleaders without the suggestions of the 
courts, but the suggestions would save some uncertainty and pre- 
vent a good deal of variety. There is one point on which some 
direction from the courts is required and that is as to what is to 
be done with the old rule that the sum of all the counts in debt 
must equal the amount of the summons. This was inconvenient 
before and it would be ridiculous now. The summons should 
claim a sum just large enough fully to cover all demands, but the 
various counts for debt and damages combined in the one action 
cannot either singly or collectively correspond with the summons. 
We take it that it will be sufficient if the summons is large enough 
to cover all the counts which contain separate and real causes of 
action, so that it will cover the actual claim and not the repetitions 
of it in different forms. ’ 

We should be glad to receive suggestions and model forms from 
members of the bar. 





By A SUPPLEMENT to the act of 1882, relative to the jurisdiction 
and practice of district courts, the territorial jurisdiction of every 
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district court in every city in the state has been made co-extensive 
with the limits of the county. This is intended to extend especially 
the jurisdiction of the district courts of the city of Newark which 
were formed under a special act. It may be questioned whether 
under the title of the act it is sufficient to accomplish this purpose. 

By an act of Feb. 15, 1886, the period of limitations upon actions 
on forfeited recognizances has been reduced to ten years. Section 
5 of the act relating to assignments for the benefit of creditors has 
been again amended by an act of Feb. 15, 1886, so as to give the 
Orphans’ Courts power to extend and fix the time to limit creditors 
in ease the assignee fails to publish the notice to prove claims 
within three months. 

The legislature has passed the act we referred to last month 
changing the style of certain actions in the district courts to actions 
upon contract and actions for tort, according to the new practice of 
the Supreme Court. A similar bill in regard to justices’ courts will 
no duubt become a law. 

An amendment has been made to the practice act, providing that 
in cases in which a municipal corporation is a defendant, it shall 
not be necessary for such corporation to file with its plea or de- 
murrer the affidavit required of other defendants. There seems to 
be no sufficient reason for this change. It may be inconvenient for 
municipal officers to take such an affidavit, and the theory of the 
amendment is that municipal corporations must be assumed to be 
incapable of making a defense merely for delay, but this is only a 
theory and there is no hardship in requiring an affidavit of meri- 
torious defense, and there is some danger that in actions upon 
municipal bonds especially the municipalities may be glad to 
avail themselves of all the delay the law will allow. 

Section 1, of the supplement of April 5, 1876, to the attachment 
act, P. L., 75 has been amended, so that it provides generally that 
the wages due a non-resident empioyee shall not be subject to 
attachment at the suit of non-resident creditors, or his assigns. 





So MUCH stress has been laid by the courts of New Jersey upon 
the doctrine that municipal corporations are not liable for the acts 
of public agents in the performance of public duties that there is 
danger of losing sight of the limitations of that doctrine and it may 
be well therefore to call attention to some recent cases in which 
such corporations have been held liable for injuries to property 
although they were acting in the exercise of their discrétion and 
for the public benefit. One of these cases is Siefert v. City of 
Brooklyn, N. Y., Court of Appeals, 4 N. E. Rep. 321. The 
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commissioners of sewage of Brooklyn constructed a main 
sewer in 1868, of insufficient capacity, so that heavy rains forced 
the sewage through the man-holes, and injured plaintiffs property. 
They continued to add lateral sewers to it, though knowing that 
they were increasing the damage to plaintiff ; it was held, that the 
city was liable for their action. After quoting several decisions, 
the court said : 

‘** We have thus referred to the principal cases cited by the appel- 
lant, and find no warrant in them for the doctrine that a municipal 
corporation, in the exercise of its discretionary or judicial power 
of determining when, where, and how to make improvements, such 
as streets, side walks, sewers, etc., has the right to do so upona 
plan which substantially involves the appropriation by it of the 
property of a citizen to the pnblic use. 

‘‘'We entertain no doubt as to the liability of the defendant for 
the damages occasioned by defects of the sewer, and think it rests 
upon principles not conflicting with those announced in any re- 
ported case, but substantially harmonious with all of them. Mauni- 
cipal corporations have quite invariably been held liable for dam- 
ages occasioned by acts resulting in the creation of public or 
private nuisances, or for an unlawful entry upon the premises of 
another, whereby injury to his property had been occasioned. 
Baltimore & P. R. Co. v. Fifth Baptist Church, 108 N. Y. 317; 
S. C. 2 N. E. Rep. 719. This principle has been uniformly ap- 
plied to the acts of such corporations in constructing streets, 
sewers, drains, and gutters, whereby the surface water of a large 
territory which did not naturally flow in that direction was gathered 
into a body, and thus precipitated upon the premises of an indi- 
vidual, occasioning damage thereto. Byrnes v. City of Cohoes, 67 
N. Y. 204; Bastable v. Syracuse, 8 Hun. 587; 8. C. 72 N. Y. 64; 
Noonan v. City of Albany, 79 N. Y. 475; Beach v. Elmira, 22 
Hun. 158; Field v. West Orange, 36 N. J. Eq. 120; 8. C. on 
appeal, 29 Alb. Law J. 397. 

We are also of the opinion that the exercise of a judicial or dis- 
cretionary power by a municipal corporation which results in a 
direct and physical injury to the property of an individual, and 
which, from its nature, is liable to be repeated and continuous, but 
is remediable by a change of plan, or the adoption of prudential 
measures, renders the corporation liable for such damages as occur 
in consequence of its continuance of the original cause after notice, 
and an omission to adopt such remedial measures as experience has 
shown to be necessary and proper. Wood, Nuis. §752. Weare 
also of the opinion that the cases holding that corporations acting 
under the authority of a statute cannot be subjected to a liability 
for damages arising from the exercise by them of the authority 
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conferred, have no application to the circumstances existing in this 
case, as those cases are confined to such consequences only as are 
the necessary and usual result of the act authorized.” See also 
opinion of Van Fleet, V. C., in Field v. West Orange, 2 A. M. 
Rep. 236. 





THE famous case of Sharon v. Hill, in one of its phases occupies 
seventy pages of the Mederal Reporter for March 16. This is the 
opinion of Judge Deady in the U. 8S. Circuit Court, District of Cal- 
ifornia, in the suit by Senator Sharon for the annulment of the 
alleged marriage with Sarah Althea Hill. The alleged secret dec- 
laration of marriage, and the letters addressed ‘‘My dear wife,”’ 
were held to be forgeries, and a decree of annulment was granted. 
The opinion contains an interesting history of this extraordinary 
- litigation. 

In Billings v. Sawyer, New York Court of Appeals, Jan. 19, 
1886, North Eastern Rep. 531. The referee found that the mort- 
gage in suit was given to secure a debt actually due, but with the 
intent to hinder and delay creditors and for the purpose of placing 
the land beyond their reach and that it was received by the plain- 
tiff with full knowledge of this purpose. On appeal, the court 
held, that the fact of the payment of a valuable consideration 
upon the transfer of property, as a proposition of law, is not incon- 
sistent with an intent to fraud, and that in the application of this 
principle no distinction can be made between the consideration 
furnished by an existing debt and that arising in any other man- 
ner. The court refers to the well established principle that it is 
not sufficient that the conveyance be upon good consideration or 
bona fide, but that it must be both and cites a recent case in the 
U. 8S. Supreme Court, Blennerhassatt v. Sherman 105, U. 8S. 
117. There also a mortgage was given as in this case to secure a 
bona fide debt, and yet it was held by the court, that having been 
given for the purpose of facilitating the commission of a fraud 
by the mortgagor upon his other creditors it was void. 

A full discussion of the question of fraudulent conveyances and 
of the rights of bona fide purchasers for a valuable consideration 
will be found in Zoeller v. Riley, N. Y. 2 N. E. Rep. 388. 





THE following is the reporter’s summary of a recent important 
decision of the U. 8. Supreme Court in Coe v. Errol decided Janu- 
ary 25, 1886, 116 U.S. 517: 

Goods and chattels within a state are equally taxable, whether 
owned by a citizen of the state, or a citizen of another state, even 
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though the latter be taxed in his own state for the value of the 
same goods as part of his general personal estate. 

Goods, the product of a state, intended for exportation to another 
state, are liable to taxation as part of the general mass of property 
of the state of their origin, until actually started in course of 
transportation to the state of their destination, or delivered toa 
common carrier for that purpose; the carrying of them to, and 
depositing them at, a depos for the purpose of transportation is no 
part of that transportion. 

When goods, the product of a state, have begun to be trans- 
ported from that state to another state, and not till then, they have 
become the subject of inter-state commerce, and, as such, are sub- 
ject to national regulation, and cease to be taxable by the state of 
their origin. Goods on their way through a state from a place 
outside thereof, to another place outside thereof, are in course of 
inter-state or foreign transportation, and are subjects of inter-state 
or foreign commerce, and not taxable by the state through which 
they are passing, even though detained within that state by low 
water or other temporary cause. 

Logs cut at a place in New Hampshire where hauled down to’ the 
town of Errol, on the Androscoggin river, in that state, to be trans- 
ported from thence upon the river to Lewiston, Maine ; and waited 
at Errol for a convenient opportunity for such transportation ; and 
it was held, that they were still part of the general mass of prop- 
erty of the state, liable to taxation, if taxed in the usual way in 
which such property is taxed in the state. 





Statev. Walruff, U. 8. Circuit Court Dist. of Kansas, Jan. 22, 1886, 
26 Fed. Rep. 178, is the much talked of decision of Judge Brewer 
on the constitutionality of prohibitory liquor laws. The Judge 
stated the facts as follows: 

‘* Between 1870 and 1874 the defendants constructed a brewery 
in Lawrence, Kansas. The building, machinery, and fixtures were 
designed and adapted for the making of beer and for nothing 
else. For such purpose they are worth $50,000; for any other use 
not to exceed $5,000... At the time of the erection of the building, 
and up to 1880, the making of beer was as legal, as free from tax, 
license, or other restriction, as the milling of flour. In that year 
a constitutional amendment was adopted, prohibiting the manu- 
facture of beer except for medicinal, scientific, and mechanical 
purposes. In 1881 and 1885 laws were enacted to carry this pro- 
hibition into effect. Under these laws a permit was essential for 
the manufacture for the excepted purposes. To the defendants 
this permit was refused. An injunction was thereupon sued out 
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from the district court enjoining defendants absolutely from the 
manufacture of beer. Thus, in strict conformity to the laws of 
the state, the defendants are prohibited from using their property 
for the purposes for whick alone it is designed, adapted, and 
valuable, and are required, without compensation, to surrender 
$45,000 of value which they had acquired under every solemn 
unlimited guaranty of protection to property which constitutional 
declaration and the underlying thought of just and stable govern- 
ment could give. The action in which this injunction was granted 
they now seek to remove to this court, and insist that, no matter 
what the state may think or do, the fourteenth amendment to the 
federal constitution does give protection, or, at least, that they are 
entitled to the opinion and judgment of the federal courts upon 
the question whether that portion of the fourteenth amendment 
which forbids a state to ‘deprive any person of life, liberty, or 
property, without due process of law,’ and ‘to deny to any 
person within its jurisdiction the equal protection of the laws,”’ 
is not violated by this action of the state as respects them.’ ”’ 

He refers to Bartmeyer v. Iowa, 18 Wal. 129; Beer Co. v. Mass., 
97 U.S. 25, and says: 

‘*In the light of this declaration of the Supreme Court, that 
when a man owns, with the unrestricted right to use or sell, a 
glass of liquor, mere personal property which, without injury or 
depreciation in value, can be carried outside the jurisdiction of the 
state, legislation of a state prohibiting its sale, and to that extent 
only diminishing its value, presents a grave question under the 
fourteenth amendment, the further positive assertion of one of 
the justices that such legislation is void under that amendment, 
and a still further intimation of the court in a later case that 
vested rights of property cannot be destroyed for the public good 
without compensation, it would seem a contemptuous disregard by 
a subordinate tribunal of the judgments of its superior for me to 
hold that legislation of a state, destroying the value by prohibit- 
ing the use of property which cannot be moved, and in whose use 
the owner had prior thereto an absolute and unrestricted title, is 
clearly not in conflict with that amendment, and presents abso- 
lutely-no question for the cognizance and judgment of the federal 
tribunals. 

‘*But I am not content to leave this case upon these authorita- 
tive suggestions of the Supreme Court. As a new matter, it is 
clear to me that there is a federal question giving right of re- 
moval.”’ 

And the Judge then asserted these four propositions : 

1. Debarring a man by express prohibition from the use of his 
property for the sake of the public is a taking of private prop- 
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erty for public use. Referring to Pumpelly v. Green Bay Co., 
13 Wall. 166; Munn v. IIl., 94 U. 8. 141. 

2. That natural equity as well as constitutional guaranty forbids 
such a taking of private property for the public good, without 
compensation. Referring to his own dissenting opinion in State 
v. Mugler, 29 Kan. 252; Lake View v. Rose Hill Cemetery Co., 
70 Ill. 191; Simpson v. Johnson, 17 N. J. Law (2d Harr) 129; 
Gardner v. Newburgh, 2 Johnson Chancy, 162. 

3. That no matter what legislative enactments may be prescribed 
as to forms of procedure, judicial or otherwise ‘‘ there is no due 
process of law,’’ if the plain purpose and inevitable result is the 
spoliation of private property for the benefit of the public with- 
out compensation. Citing Davidson v. New Orleans, 96 U. S. 104, 
Murray; Lessee v. Hoboken Land and Improvement Co., 18 How. 
276. 

4. And as a necessary consequence of the preceding, that legis- 
lation which operates upon the defendants as this does is in con- 
flict with the 14th Amendment and as to them void. At least it 
presents a question arising under such amendment as to whether 
they are entitled to the opinion and judgment of the Federal 
Courts. And the Judge added, to guard against any misappre- 
hension : 

‘* Let me say that I do not in the least question the power of the 
state to absolutely prohibit the manufacture of beer, or doubt that 
such prohibition is potential as against any one proposing in the 
future to engage in such manufacture. Any one thus engaging does 
so at his peril, and cannot invoke the protection of the fourteenth 
amendment, or demand the consideration and judgment of the 
Federal Courts. All that I hold is that ‘‘ property,’’ within the 
meaning of that amendment, includes both the title and the right 
to use; that, when the right to use in a given way is vested in a 
citizen, it cannot be taken from him for the public good without 
compensation. Beyond any doubt the state can prohibit defend- 
ants from continuing their business of brewing, but before it can 
do so it must pay the value of the property destroyed. 

‘* Nothing that I have said in this opinion is to be taken as bear- 
ing on the question of the sale of beer, or the power of the state 
over that. Counsel claimed that the right to manufacture, with- 
out the right to sell, was a barren right. Whatever limitations 
may exist in this state, the markets of the world are open, and, 
with such markets, the right to manufacture is far from a barren 
right.”’ 

The limitations of this decision may be seen by the opinion of 
Judge Brewer in State v. Bradley, 26 Fed. Rep. 289, in which the 
question arose in the case of a person charged with keeping a 





108 é THE NEW JERSEY LAW JOURNAL. 


saloon in violation of the law, and the judge held that no federal 
question arose in the case, because it had been completely settled 
by the Supreme Court that a state may absolutely prohibit the 
manufacture and sale of intoxicating liquors with the solitary ex- 
ception of the case of a law operating so rigidly on property in 
existence at the time of its passage, absolutely prohibiting its 
sale as to amount to depriving the owner of his property, (Quot- 
ing Burkmeyer v. State. 18 Wall. 129); and he said that under 
the statute on which the action before him was brought no 
property was touched and no business interfered with until after 
notice and judicial inquiry which were ‘‘due process of law.”’ 
But this question he said as to what was due process of law did 
not arise in the present case and he did not propose to discuss it 
since he had already discussed it, State v. Walruff. The two cases 
must be read carefully together for the second certainly limits the 
doctrine of the first and almost seems to contradict it. 

There is another recent decision on this subject Weil v. Calhoun, 
U. 8. Circuit Court, N. D. Geo., Dec. 16, 1885, in which the court 
refused to enjoin the county election officer from declaring the 
result of an election on the question of Local Option. It held, 
that the case presented a federal question under the 14th amend- 
ment, but that an examination of the decisions of the U. S. 
Supreme Court led to the conclusion that the prohibition of the 
manufacture and sale of liquor, although it might render property 
useless, was not in violation of the constitution. And the court 
said: ‘‘ This question has been before the Supreme Court of the 
United States, the court of the last resort, in cases of this kind, 
and that court uniformly and clearly held that rights of the char- 
acter here set up must yield, however costly and devastating may 
be the evil, to the will of the legislature in its passage of laws in 
their judgment for the public good. It is one of the risks that 
every man takes in entering a business or making an investment, 
and he cannot complain. That it was competent for the legisla- 
ture to pass thir law, and make it operative in any county, accord- 
ingly as the people might vote, is now so well settled as not to 
admit of serious discussion. My own views are stated in the 
Brunswick City Case, 54 Ga. 317.” 

But the real ground of the decision was that the court refused 
to grant an injunction to forbid the declaration of the result of an 
election; the question of taking property was not directly in- 
volved. 
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ROSS v. WINDSOR. 
(New Jersey Supreme Court. February Term, 1886.) 


Constitution.— Special Laws—Classifica- localities governed by Commissioners,” pas- 
tion of Towns.—The fourteenth section of sed April 17, 1884, is unconstitutional as a 
‘* An act providing for additional powers and __ special or local Jaw regulating the internal 
certain changes in the government of certain _ affairs of towns. 


Mandamus, 

Argued November term, 1885, before Justices Depue, VanSyckel 
and Dixon. . 

Messrs. Hawkins & Durand for relator. 

Mr. Rk. Ten Broeck Stout for respondent. 

Opinion of the court was delivered by 

Dixon, J.: This is an application for a mandamus to compel the 
collector of the township of Neptune, in Monmouth county, to pay 
over to the treasurer of the borough of Asbury Park the tax assessed 
within the borough for road purposes. 

The relator bases his right to the writ upon the fourteenth sec- 
tion of an ‘‘ An act providing for additional powers and certain 
changes in the government of certain localities governed by Com- 
missioners,’’ passed April 17th, 1884, printed laws 1884, page. 204. 
The respondent insists that this section is unconstitutional as an 
attempt to regulate the internal affairs of towns by a local or 
special law. 

The provision in question is evidently designed to regulate the 
internal affairs of both the township of Neptune and the borough 
of Asbury Park. Its purpose is to take from the committee of the 
township and confer upon the commissioners of the borough the 
right of expending on the streets of the borough the road tax 
raised therein. This is one of the internal concerns of the muni- 
cipal government. The inquiry therefore arises whether this pro- 
vision is to be regarded as special or local, or whether it can be 
defended on the principle of classification. 

We think it comes within the constitutional interdict as a special 
law. The whole statute by its terms is confined to seaside resorts 
governed by boards of commissioners. The individuals thus 
grouped into a class by legislative enactments are distinguished 
from other municipalities by two features only, their being seaside 
resorts and their being governed by boards of commissioners, and 
consequently no legislation touching this class alone is constitu- 
tional unless it properly relates to these peculiarities. We cannot 
see how the section under review is so related. That the power to 
expend the road tax of a municipality on its streets should be 
vested in its own governing body, rather than in the committee of 
the township of which it territorially forms a part, is a proposition 
which seems to have no natural connection with the facts that the 
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municipality isa seaside resort and that its governing body is 


styled a board of commissioners. 


refused. 


The mandamus should be 


EDWARD BURROUGH v. JOHN W. BRANNING. 


(Camden Circuit Court, 


Election— Practice—Powers and Duties 
of Circuit Court on Application for a Re 
count.—On a petition for a re-count of an 
election for fraud in one district the court 
cannot try the question of fraud in another 
district upon an answer alleging such fraud. 

The answer or statement of defense need 
not be in writing or under oath, but if the 
defense sets up new matter constituting a 
distinct charge to be investigated this must 
be in writing in detail and under oath. 

A petition for a re-count must be under 
oath and in detail and must be endorsed by 
fifteen electors, and verified by at least two 


January 19th, 1886.) 


of their number. It must give the names of 
those whose votes were improperly rejected 
if known, and if they are not known this 
must be alleged. 

The failure to divide one district contain- 
ing more than six hundred voters into two 
districts does not vitiate the election. The 
statute is merely directory and the failure to 
comply with it is only an irregularity. 

The overruling of the defense as to the 
other election districts does not preclude a 
trial upon the merits as to those districts 
upon a proper petition duly verified and en- 
dorsed. 


On motion to strike out answer of incumbent. 

Mr. 8. H. Grey, Mr. P. L. Voorhees and Mr. T B. Harned, for 
the motion. 

Mr. D. J. Pancoast, contra. 

PARKER, J.: Ata general election held in the county of Cam- 
den, in this State, on the third day of November last, among the 
officers to be elected by the voters of said county was the county 
clerk. 

John W. Branning was one of the candidates for that office, at 
that election. On the sixth day of November the Board of county 
canvassers of said county met, to discharge the duties committed 
to said Board by law and after declaring that said John W. Bran- 
ning had been elected county clerk of said county, at said elec- 
tion, the Board gave to said Branning a certificate to that effect. 
Upon such certificate, the Governor of this State issued a commis- 
sion to Mr. Branning, and he is now in possession of said office. 

Edward Burrough, the contestant in this proceeding, was also, 
at said election, a candidate for the office of county clerk. He 
has presented a petition praying this court to determine and pro- 
nounce judgment whether he, the contestant, or John W. Bran- 
ning, the incumbent, was legally elected, at said election, to the 
office of county clerk of Camden county; and that this court 
may declare the contestant elected and order him to be put in pos- 
session of said office. 

The petition is in legal form. 


It fully meets all the require- 
ments of the election law, which provides the mode of contesting 
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elections of county and township officers before the Circuit Court. 
The petition is signed, not only by the contestant, but also by 
more than fifteen qualified electors of said county and is verified 
by the affirmation of the contestant and by the oaths of two of 
said electors. 

The ground of contest is set forth with particularity in the peti- 
tion. It alleges a case under the first and sixth subdivisions of 
Section 101, of the election law. That section provides that the 
election of any person to a county, township, or city office, may 
be contested, for ‘‘1. Mal-conduct, fraud, or corruption, on the 
part of the members of any Board of Election in any township, 
ward or district, or of any member of the Board of County Can- 
vassers, sufficient to change the result.”’ 


VI. ‘For any error in any Board of Canvassers in counting the 
votes, or declaring the result of the election, if such error would 
change the result.”’ 

The petition sets forth fully particular circumstances, which, if 
proved, support a ground of contest, under the first and sixth sub- 
divisions of said section. The circumstances alleged and which 
the petitioner tenders himself ready to prove, involve the conduct 
of one Henry Gallagher, who was one of the members of the 
board of county canvassers of the county of Camden, on the sixth 
day of November last, and who on the third day of November was 
a member of the Board of Election of the first precinct of the 
seventh ward of the city of Camden. The judge here recited the 
petition in detail and said: 

It will be seen that the petition of the contestant conforms strict- 
ly to the provisions of the act, in that it charges distinctly and 
specifically acts and circumstances, which, if proved, will show 
mal-conduct and fraud on the part of one of the members of the 
board of county canvassers, sufficient to change the result of the 
election for county clerk, and also that in consequence of such mal- 
conduct and fraud, the board of county convassers were in error in 
counting the votes of said precinct and computing the same, and 
in declaring the result of the election for county clerk and that 
such error changed the result. 

The incumbent has filed a paper termed an answer to this peti- 
tion. A motion is now made by counsel of contestant to strike it 
from the files; or if such motion be not granted, then to strike out 
so much of the answer as is not responsive to the charges contained 
in the petition, but sets up new matter. 

Although the statute does not require the incumbent to answer 
in writing, yet it may be done and indeed so far as it is a denial of 
the specific facts and circumstances charged in the petition, it is 
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proper to file a written denial. The 107th section of the election 
law enacts that the proceedings in the hearing before the Circuit 
Court shall be similar to those of an action at law so far as prac- 
ticable and shall be under the control and direction of said court, 
which shall have all the powers necessary to the right hearing and 
determination of the matter. The incumbent may file an answer, 
or he may go to hearing withouta written denial ; but if he chooses 
to file an answer it should conform to the rnles of pleading. It 
matters not what the paper that the incumbent files may be called, 
whether an answer, a plea, or notice of defense, it must be respon- 
sive to the charges in the petition, and so far as this answer is 
responsive the court refuses to strike it from the files, although not 
sworn to by the incumbent, because, as before stated, the law does 
not require a written denial, nor does it require it to be verified, if 
a written denial be filed which is only responsive. 

But there are parts of the answer which are not responsive and 
the question is whether those parts should be stricken out. This 
brings me to the examination of the contents of the answer which 
I will state briefly. After denying every material allegation of the 
petition in direct terms, it proceeds to set up new matter claimed 
to bear on the result of the election in other voting districts in said 
county not brought in question by the petition. The answer as to 
these avers that in the statement of the result of the said election 
there was error in this, that the contestant was credited with a 
large number of votes which were reckoned in his favor, to wit: 
one hundred or more, to which he was not legally entitled; and 
that the board of election unlawfully received a large number of 
illegal votes cast, which they reckoned for said contestant, to wit: 
to the number of one hundred or more, and that in the course of 
said election the board of election unlawfully rejected a large num- 
ber of legal votes given for the defendant, to the number of one 
hundred or more. 

The incumbent also in his so-called answer, sets forth in the 
same general language the said claim of illegality in over twenty 
other voting districts in the county, alleging that in each the num- 
ber of votes counted for contestant to which he was not entitled, 
was one hundred or more. The so called answer, also avers that 
the board of county canvassers received and counted the votes of 
Haddon Township, as the vote of a single election district, giving 
364 votes to the said contestant and 115 votes to the defendant, 
and that the action of the said board in receiving and counting 
the said votes from that township as one election district was 
erroneous and illegal, for the reason that the said township con- 
tained more than 600 legal voters and should have been divided 
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into and voted as two election districts, according to the statute in 
such case made and provided. 

The paper concludes with the general averment, that the election 
in the said several election districts named, (except in Waterford 
township) was not conducted, and that the votes cast were not can- 
vassed according to law and the requirements of the statute, and 
that the returns thereof accepted and computed by said board, 
were erroneous and illegal in this, that they gave to the contestant 
one hundred or more votes that he was not entitled to, for the 
office of county clerk. It will be observed that the grounds of 
contest claimed by the incumbent. in the new matter set up in the 
answer, (except those which relate to the township of Haddon,) 
are stated in the most general terms, and are so vague, that an issue 
as to them could not be framed. 

Even if the court had jurisdiction in this proceeding to inquire 
into the conduct of the election, in any of the voting districts, 
except the one stated in the petition, it 1s clear that the complaint, 
in respect to those districts, should be verified in the same manner 
as the law requires the petition to be verified. In order to invoke 
the jurisdiction of this court to inquire and determine upon the 
complaint in the petition, the contestant was obliged to affirm that 
the facts, matters and things therein contained were true. In 
addition to that requirement, at least fifteen qualified electors of 
the county of Camden were obliged by law to endorse the peti- 
tion by signing it and at least two of their number to verify it, 
before this court could take the first step towards investigating the 
charges in the petition, in regard to the first precinct of the 7th 
ward of the city of Camden. Surely it cannot be contended, with 
any show of reason, that the court can at request of incumbent 
enter upon the hearing and investigation of the conduct of the 
election and the returns to the board of county canvussers in more 
than twenty other voting districts, even if the answer contained 
specific charges in regard to them, the charges not being verified 
in any way, not even by the oath of the incumbent. The very 
statement shows the absurdity of the proposition. 

The return of an election made by officers under the sanction of 
an oath, is of too solemn a character to be lightly disturbed and 
whenever it is sought to be questioned, whether by a petitioner or 
an incumbent, the ground of contest and attending circumstances 
should not only be specifically set forth by the party seeking the 
investigation underoath, but should be endorsed by at least fifteen 
qualified electors of the county and duly verified by at least two 
of their number, in accordance with the statute. This has not 
been done by, or on behalf of the incumbent in this case, and 
therefore, (if for no other cause) all the allegations in the answer 


8 



















































































































































114 THE NEW JERSEY LAW JOURNAL. 


which are not responsive, but set up new matter, should be stricken 
out. Butsuppose the answer filed in this case had been endorsed by 
the statutory number of qualified electors and been duly verified, 
it would still be defective (except as to the township of Haddon) in 
not stating specifically the grounds of contest. 

The statute requires the setting forth of one or more of the 
causes of contest stated in the subdivisions of Section 101, and also 
the particular circumstances. The answer under consideration 
does not conform to the law in this respect. The general charges 
in the answer allege, that legal votes tendered for the incumbent 
were illegally rejected to the number of one hundred or more at 
each of said twenty-one voting districts ; and that illegal votes to 
the number of one hundred or more in each of said districts were 
received and counted for contestant. And after stating that in 
each of the twenty one voting districts named the error consisted 
in giving to contestant one hundred or more votes that he was not 
entitled to, the answer concludes with the still more general allega- 
tion that the error in all said districts combined amounted to one 
hundred votes or more. 

It is certainly a remarkable coincidence, if it be true, that in 
each district the error should amount to the same indefinite num- 
ber of one hundred or more, but this only demonstrates the ab- 
sence of specific charges in the answer. It is not claimed that 
the allegations of the answer (except as to the election in Haddon 
township) bring the grounds of contest under any of the subdivis- 
ions of section 101 except number V., which provides for the hear- 
ing and determination by the Circuit Court, ‘‘when illegal votes 
have been received or legal votes rejected at the polls, sufficient to 
change the result.’’ In addition to the requirement in section 104, 
to set forth the particular circumstances of the case, the 105th 
section provides that when the reception of illegal or the rejection 
of legal votes is alleged as a cause of contest the names of the per- 
sons who so voted or whose votes were rejected, shall be set forth 
if known. If the names of the persons are not known, that fact 
should be stated in the paper and some description of such un- 
known persons should be given tending towards identification. 
In this case the answer of the incumbent does not state that the 
names of the persons who voted illegally or of legal voters, whose 
votes were rejected were unknown and yet it does not give the 
name of a single person of that description, nor a fact tending to 
identify one in a single voting district. It is manifest that the 
answer in this regard is clearly in antagonism with the statute. 
All parts of the answer which relate to the admission of illegal 
votes, or the rejection of legal votes that were offered in those 21 
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voting districts should therefore, (if for no other reason) be stricken 
out. 

It remains only to consider that part of the‘answer which relates 
to the vote in Haddon township. The 17th section of the act to 
regulate elections provides, that when a township or ward con- 
tains more than six hundred voters said township or ward, shall 
be divided into election districts so as not to contain more than six 
hundred voters in each district and that the mayor and common 
council in the several cities and the township committees of the 
several townships are required to set off said districts, define the 
boundaries thereof and file copies of the description of the boun- 
daries, one with the clerk of the city or township and another 
with the county clerk. It is alleged, that in the year 1885 and for 
several years next preceding, there were more than six hundred 
voters in the township of Haddon, and yet, the voters in that 
township cast their votes for county clerk on the third day of 
November, 1885, in a single election district giving three hundred 
and sixty-four votes to the contestant and one hundred and seventy- 
five votes to the incumbent and that the board of county canvas- 
sers on the sixth day of November so computed the vote for 
county clerk as cast in but one election district, which it is 
charged was erroneous because the votes should have been cast in 
two voting districts. 

It is not alleged in the answer that the township committee of 
the township of Haddon had ever divided that township into two 
election districts, and that the voters after such division had in 
voting disregarded the districts in which they resided. In fact, 
it is admitted by implication that such was not the fact, for the 
answer alleges that the township committee showld have made the 
division. In the hearing and determination of a contest under 
the election law by the Circuit Court, the act in reference to divid- 
ing and setting off election districts is not to be held imperative, 
but merely directory to the officers whose duty it is to make the 
division. The omission of such duty on the part of such officers 
is only an irregularity. 

It is a principle of universal application that an irregularity 
which does not deprive a legal voter of his vote, (not accompanied 
with fraud by the party seeking the benefit thereof) will not vitiate 
the election. The omission by election officers to discharge some 
duty merely directory will not set aside the return, If members 
of a town committee, whose duty it is to set off election dis- 
tricts under certain circumstances, fail to do their duty, the will of 
the voters is not to be thereby nullified. There are cases where 
the judges of election have been guilty of acts which rendered 
them liable to indictment, and yet (in the absence of fraud by the 
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party who claimed a benefit from the result) the election was held 
valid. If this be so surely the will of the people is to be given 
effect in the absence of fraud if only irregularly expressed. Neg- 
ligence or mistake in the performance of duty by election officers 
will not be allowed to stand in the way so as to defeat the expres- 
sion of the popular will. Admitting that all the allegations in the 
answer in relation to the poll in a single district in Haddon town- 
ship are capable of proof, such evidence would not be, competent 
in this proceeding, because not material or relevant and could not 
effect the result. Therefore that part of the answer should be 
stricken out. The result is that the motion to strike out the part 
of the answer which is not responsive to the petition is granted, 
but as there was a motion on behalf of petitioner to strike the en- 
tire answer from the files, which has been refused, no costs will be 
awarded. Upon the merits, the testimony will be directed to the 
issue made as to the alleged fraud, false declaration of result, the 
production of the alleged fraudulent paper purporting to be the 
return of the election in the first precinct of the seventh ward of 
the city of Camden, said to have been presented to and laid before 
the board of county canvassers by one of the members of the said 
board, (being in attendance as a return judge from said precinct) ; 
and also the alleged erroneous counting and computation of the 
same and the declaring and certifying the result by the said board 
of county canvassers. These constitute the issue in the proceed- 
ing before the court tendered by the petition and accepted by the 
responsive part of the answer. 

Notwithstanding the definition of the term ‘‘incumbent”’ given 
in the 102d section of the election law, I am of opinion that the 
result of this investigation on the merits, whatever it may be, will 
not prevent the one who finds himself out of possession of the 
office from contesting with the one who may, for the time being, 
be in possession, as to the conduct of the election in any of the 
voting districts mentioned in the answer or in any other district in 
the county (except the first precinct of the seventh ward of the 
city of Camden), upon presentation to this court at a proper time 
by the person desiring the contest of a petition duly signed and 
verified in conformity with the statute, setting forth specific 
grounds of contest with particular circumstances, bringing the 
case under one or more of the subdivisions of section 101 of the 
election law. This law should be construed liberally in favor of 
thorough investigation in all voting districts where causes of con- 
test, recognized by theact, are presented in specific form ina petition 
duly verified. The charge of fraud by a present contestant in 
one election district should not prevent a present incumbent 
from hereafter having alleged fraud investigated in other districts, 
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should he hereafter be compelled to assume the character of con- 
testant and bring his complaint in reference thereto before the 
court in legal form. 

It is not herein decided that there cannot be a hearing, investi- 
gation and judgment in respect to the conduct of the said elec- 
tion and the returns in any and in all voting districts in county of 
Camden, (except the first precinct of the seventh ward) upon 
presentation of a petition legally verified, containing specific 
charges in reference thereto of circumstances, which the law 
defines as ground for contest; but the decision is that for the 
reasons hereinbefore stated the evidence to be produced in this 
proceeding must be confined to that which bears on the charges 
affecting the return of the election in the first precinct of the 
seventh ward of the city of Camden, and the action of the board 
of county canvassers thereon. Should it be desired to investigate 
the conduct of the election in other polling districts in another 
legal mode the aid of guo warranto proceedingS may be invoked. 

Section 113 of the election law provides that the party against 
whom judgment shall be rendered may, for error of law only, 
appeal to the Supreme Court, such appeal not to supercede execu- 
tion of the judgment, unless the party appealing shall become 
bound by recognizance in an amount not to exceed double the 
probable compensation of the office for six months. In the case 
of Cooper v. Van Derveer, 18 Vr. p. 178, it is held that when a 
motion to strike out a pleading prevails the party aggrieved has 
the right to a writ of error. Should, however, counsel doubt the 
right to have my ruling reviewed in its present shape, an offer can 
be made on the part of the incumbent to produce testimony to 
prove the various allegations which have been set forth in. that 
part of the answer which is not responsive, which offer will be 
overruled and exception noted. 


Note.—A petition was afterwards filed by Edward Burrough against John W. Branning, 
founded on the first and sixth subdivision of section 101 of the Act to Regulate Elections, 
Rev. 355, charging malconduct and fraud on the part of Henry Gallagher, a member of the 
Board of County Canvassers, and setting forth that said Gallagher as a return judge of the 
first precinct of the seventh ward of the city of Camden, made to the said board a false 
return of the result of the election for county clerk in said precinct, which was accepted and 
computed by the board as true, whereby the result of the election for county clerk was 
changed. Parker, J., after hearing evidence and the arguments of counsel, read an opinion 
in February last, in which after stating the facts in detail, he held that the grounds of con- 
test stated in the petition had been fully established, and that the contestant was entitled to 
the office whether the incumbent knew of the fraud or not. He gave judgment that Edward 
Burrough was duly elected county clerk, and that an order issued to carry the judgment 
into effect. The opinion is reported in full in the Mt. Holly AM/irror for February 17, 1886. 
—Ep. 
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STATE v. HINKLEY, ET AL, 


(Essex Oyer and Terminer. February Term, 1886.) 


Indictment for Misfeasance in Office. 
—On the trial of an indictment against the 
superintendent and the steward of an asylum 
for positive misfeasance in office, the consid- 
eration of the exact range of their duties is 
not necessary; it is enough to show that they 
had duties which were violated by the acts 
charged. 

Indictments against parents for the ex- 
posure of infants, and against jailors for 


from divers sickness, diseases and com- 
plaints, (mere discomfort and ineconveni- 
ence is not enough), and, 

Third, that the defendants had knowl- 
edge that such food was given to the patients 
in such manner and quantity as to injure 
their health. 

Wilful acts and not mere negligence must 
be proved; wilful misconduct defined. 
Entries made daily by the physicians in the 








cruelty are germane to the subject of this ward books of the asylum are competent 

indictment, and the cases on those indict- and trustworthy evidence of the condition 

ments are of authority in this case. of the health of the patients. They are 
The essential elements of the charge are: not conclusive; they may be explained or 

First, that bad food was in fact given. contradicted. 

Second, that the patients suffered greatly 


On the trial of the superintendent and the steward of the Essex 
County Insane Asylum for misfeasance in office on February 3, 
1880, the following charge was delivered to the jury by 

DEPUE, J.: 

GENTLEMEN OF THE JURY: The defendants against whom this 
indictment is being tried, were, during the time laid in the indict- 
ment, respectively the superintendent and steward of the Essex 
County Lunatic Asylum. If this indictment had been for negli- 
gence—non-feasance in the performance of official duties in the 
management, administration and control of the institution, to the 
detriment of its inmates—an inquiry into the specific duties of each 
of these officials would have been necessary to a proper understand- 
ing of the case. But the indictment is not framed in such an 
aspect. The charge in the indictment is that the defendants ‘‘ did 
wilfully and unlawfully give and cause to be given to divers insane 
paupers and other insane persons . . in the said asylum 
hurtful, putrid, ill-cooked and insufficiently cooked food, whereby 
said persons suffered greatly in body from divers sickness, diseases 
and complaints, wherein and whereby the said Livingston 8. Hink- 
ley, medical superintendent, and the said Edwin 8S. Heustis, stew- 
ardofthe saidasylum . . . committed wilful and official mis- 
conduct in their respective offices.”’ 

The charge in this indictment is of positive acts of misfeasance 
and not of mere negligence or omission to perform duties devolved 
upon these defendants respectively in virtue of their respective 
offices. Under such a charge a consideration of the exact range of 
the duties of these officers is unnecessary. It is only necessary to 
say that in virtue of their offices as superintendent and steward, 
these defendants had imposed upon them such duties and responsi- 
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bilities in the care of the patients committed to their charge that the 
doing of the acts charged in the indictment would be a violation of 
official duty, and that if done with the intent and followed by the 
result alleged in the indictment, the defendants may be con- 
victed under this form of indictment. 

In another respect the form of the indictment is of importance. 
It presents with precision the exact charge upon which the accused 
are placed upon trial. The precedents which are germane to this 
indictment are those against parents for cruel treatment of infants 
of tender years, and jailers for cruelty towards prisoners whom they 
have in charge, and the law applicable to this case will be obtained 
by a reference to precedents of indictments of the class I have just 
referred to. In indictments against parents for the exposure of 
infants of tender years, it is held that the allegation that the infant 
was thereby injured was material to the indictment, and was nec- 
essary to be proved, and that evidence that the child had ‘‘ suffered 
some, but not to any serious extent, was not sufficient, as it did 
not show any injury to the health.’’ Corn v. Stoddard, 9 Allen 
282 ; Rex v. Philpott Dearsley, C. C.179. Precedents of this kind 
are applicable to this case as showing that injury to the health and 
not mere temporary inconvenience or illness is the gravamen of 
the charge. Rex v. Huggins and Barnes, 2 Strange, is a precedent 
applicable to another part of this case. In that case the indictment 
was against Huggins, the warden of the prison, and Barnes, a ser- 
vant, who had care of the prisoners. The jury found that Barnes 
put a prisoner into a new-built room over a common sewer, the 
walls of which were dampand unwholesome, and kept him without 
fire and necessary conveniences, whereby the prisoner died; that 
Barnes knew the unwholesome condition of the room; that Hug- 
gins knew the condition of the room, he having been once in the 
prison, and seen the prisoner under such duress of imprisonment. 
On these facts the court held that Barnes was guilty for the reason 
that from the bare seeing the prisoner once during his confinement 
it could not be inferred that Huggins knew that his situation was 
occasioned by the improper treatment, or that he consented to the 
continuance of it. 

It will be observed that in the case just cited, Huggins as jailer 
had official duties with respect to the care of prisoners committed 
to the prison, and that he was acquitted of the criminal charge in 
the indictment for the reason that he had not knowledge that the 
situation of the prisoner was occasioned by the improper treatment 
to which he had been subjected and had not consented to the con- 
tinuance of it. Knowledge that the unlawful act was being done 
was held to be essential to criminal responsibility for the conse- 
quences that followed. Treated in the light of the legal principles 
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I have just stated, the material propositions involved in this case 
are these: First, that food of the quality and condition stated in 
the indictment was in fact given to the inmates of the asylum; 
second, that therefrom, inmates of the institution *‘suffered greatly 
in body from divers sickness, disease and complaints ;”’ and third, 
that the accused had knowledge that food of the injurious quality 
or condition described was being given to inmates of the asylum in 
such a manner or to such an extent as to injure their bodily health 
and produce sickness, disease or bodily complaints. If these 
propositions are established by the evidence, the accused may be 
convicted under this indictment for ‘‘ wilful and official miscon- 
duet in office.’’ The charge in this indictment is that the miscon. 
duct in office of the accused was wilful—a word which in its 
primary signification means, intentional. The autherities all agree 
that acts done accidentally, or allowed to be done by inadvertance, 
or through negligence, are not in a legal sense wilful; but proof of 
knowledge by the accused that such acts were being done to the 
injury of the bodily health of the inmates of the institution, will 
furnish the criminal intent necessary to a conviction under this 
indictment. In a case cited by counsel yesterday, where the legal 
signification of the words ‘‘ wilful misconduct’’ was involved a 
learned judge used this language :»‘‘In a contract where the term 
‘wilful misconduct’ is put as something different from and exclud- 
ing negligence of every kind, it seems to me that it must 
mean the doing of something, or the omitting to do something, 
which it is wrong to do or to omit, where the person who is guilty 
of the act or the omission knows that the act which he is doing, or 
that which he is omitting to do, is a wrong thing to do or to omit.”’ 
3 Q. B. Div. p. 210. And again he adds: ‘*Care must be taken 
to ascertain that it is not only misconduct but wilful misconduct, 
and I think that those two terms together import a knowledge of 
wrong on the part of the act or omission.’”’ 3Q. B. Div. 211. I 
have now stated the legal principles applicable to this indictment 
as concisely as is practicable. With respect to the quality and 
condition of the food furnished to the patients, the testimony is 
conflicting. 

Mentioning the names of the witnesses the judge said: I cannot 
undertake even a cursory review of this evidence. It has been 
thoroughly discussed by counsel, and you are so familiar with the 
evidence that I have the testimony of all these witnesses, and also 
the credit you shall give to them respectively to your consideration. 
You will justly appreciate, I am sure, the criticisms that have been 
made on the conduct and testimony of witnesses. 

With respect to the condition of the health of the patients dur- 
ing the period embraced.in this indictment, there is a class of evi- 
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dence that is entitled to peculiar consideration. I refer to the 
ward books. These were official records of the condition of the 
health of patients from day to day, made by the ward physicians 
from their own inspection and from information got from attend- 
ants contemporaneously with the events to which they relate. If 
there were sicknesses, diseases and complaints affecting the bodily 
health of these inmates, such as will sustain this indictment, the 
facts should have appeared on these books ; for as I have said, it 
is not every slight and unimportant ailment that is an injury to 
health within the meaning of this indictment. 

The by-laws provide for the appvintment of assistant physicians 
and it appears that the board of freeholders is authorized to 
appoint, and prescribe the duties of those physicians. The by- 
laws provide that the assistant physicians shall reside in and devote 
their entire time to the asylum; that they shall have in the wards 
assigned to them the immediate rearrangement and professional 
care of patients and attendants; they must be thoroughly ‘formed 
as to the names, histories, and mental and physical coi ition of 
all patients under their charge ; that they shall make ty sits @ 
day, and that every patient in their wards must be seen. i that 
they must note in the ward books all particulars of im, ortance, 
and all medical or other treatment prescribed ; that they shall to 
the best of their ability carry out the plans and instructions of 
the superintendent, communicating with him freely on all subjects 
relative to the patients and the institution generally, and be gov- 
erned by his advice. 

In pursuance of these duties ward books were kept in which 
such entries were made. These books were kept in the wards 
open to inspection by the attendants, in which entries were made 
by the ward physicians every morning on their daily visits. It 
also appears that the selection of patients to be put on the special 
diet list was entrusted to the ward physician, and that such special 
diet was furnished on his certificate. 

The evidence on the part of the state with respect to the health 
of the patients relates to the five wards which were under the 
charge of Dr. Gillen until June 29, and thereafter under charge of 
Dr. Hopkins. If the condition of these patients was such as that 
they suffered greatly in bodily health from sickness, diseases and 
complaints by reason of injurious food, that state of facts ought 
to have been known to the ward physicians, and, if they dis- 
charged their duty, would appear in the ward books; and if, with 
knowledge of the unlawful treatment of their patients, they sup- 
pressed the facts and reported the condition of their patients 
falsely, they would have been amenable to indictment under this 
form of indictment. 
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The inspection of these books with a view of ascertaining 
whether these sicknesses, vomiting and diarrhoea, which are the 
usual concomitants of putrid, ill-cooked and unhealthy food, pre- 
vailed in these wards to an unusual extent. such as to indicate 
that the health of patients was being affected, will be of considera- 
ble service to you in considering this case. 

It also appears that Dr. Hopkins, who was ward physician in 
these wards, was included in this indictment when it was presented 
to this court, and the indictment was afterward nolle prossed as to 
Dr. Hopkins for the reason that it could not be sustained by 
proof, and Dr. Gillen testified that the entries in these books were 
intended to express the condition of the patients from day to 
day, and that so far as his own entries were concerned, and those 
made by Dr. Hinkley that came under his observation, they were 
correct. 

These ward books are not conclusive as proof. They may be 
explained or their force as evidence be overcome by counter proof; 
but as part of the evidence in this case they are entitled to great 
weight. 

When you have determined the quality and condition of the 
food that was in fact furnished, and its effect on the bodily health 
of the patients, if you find that food of the quality and condition 
specified in the indictment was furnished and that it produced the 
effect upon the patients alleged in the indictment, then the ques- 
tion will arise whether the conduct of the defendants in giving or 
causing to be given such food was wilful for the charge in the 
indictment is that these things were done wilfully, and that the 
accused thereby committed wilful and official misconduct. And 
I have said that acts done accidentally or allowed to be done by in- 
advertance, or through mere negligence are not in a legal sense 
wilful, and that knowledge that such acts were being done, to the 
injury of the bodily health of inmates of the institution, is neces- 
sary to furnish the criminal intent essential to a conviction under 
this indictment. 

On this subject the ward books gave no information, and the only 
evidence that the attention of Dr. Hinkley was called to the sub- 
ject is that of Dr. Gillen and Mr. Littell. There is no evidence that 
the attention of Dr. Heustis was directed to the subject, or that 
any complaint was made to him. 

Note, gentlemen, that direct evidence that the attention of these 
defendants was called to the improper condition of the food is 
necessary to charge them with knowledge. A jury may find 
this knowledge from circumstantial evidence, such as the nature of 
the duties they were required to perform in the management of the 
affairs of the asylum—the frequency with which food was fur- 
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nished, and it may be from its offensive character. 


Whether such 


circumstances in fact existed is one of the vital issues in this cause. 
I have now made such observations as are needful to direct your 


attention to the issues in the cause. 


I now leave it in your hands. 


SHULZ »v. JERARD, ET AL. 


(Conclusions Filed January 8, 1886.) 


Chattel Mortgagee in Possession—A/’°- 
ceiver.—A chattel mortgagee in possession 
is entitled to all reasonable expenses in car- 
ing for and preserving the mortgage: prop- 
erty, but he is not entitled to charge rent for 
storing it on his own shelves. 

A receiver will not be appointed against a 


mortgagee in possession at the instance of a 
judgment creditor where there is no charge 
of waste, mismanagement or conversion. 

If the judgment creditor tenders the mort- 
gage debt and the mortgagee refuses to sur- 
render the property a receiver will be 
appointed. 


Messrs. Coult & Howell for complainant. 

Mr. A V. Schenck for defendants. 

Birp, V. C.: The defendants, Stubblebine and Strong, are mort- 
gagees in possession of personal property. At the instance ofa 
judgment creditor of the mortgagor they have been required ‘to 
account. In their accounting they claim by way of allowance $160 
for the use and occupation of two small rooms in the carriage house 
belonging to one of them. 


In these rooms they fitted up shelves upon which they stored 


the goods. Of one of these rooms while the goois were so stored 
the owner had no use, but of the other he had the use as before. 
The complainant objects to any such allowance but admits the rule 
to be that for all reasonable expenses incurred in caring for and 
preserving the property the mortgagee is entitled to be reimbursed. 
Charges for all actual expenses have been allowed, and this, Il 
think, is the limit of the rule. 

The rule is applied in this state between mortgagor and mort- 
gagee of real estate when the mortgagee is in possession after for- 
feiture is well settled. Clark v. Smith, Sax. 122; Elmerv. Loper,101 
C. E. Green, 475, 482. According to these authorities the court will 
not allow a mortgagee in possession compensation for his trouble 
in taking care of the estate even though there is an agreement to 
that effect. See also Eaton v. Simons, 14 Mass. 98; Moore v. 
Cable, 1 Johns C. 385-388; French v. Brown, 2 Atk. 120; Godfrey 
v. Watson, 3 Atk. 517. I can have no doubt but that the same 
rule should be applied in this case. In principle I am unable to 
make any distinction between the claim in this and in those. 

Iam asked to appoint a receiver who shall be clothed with 
authority to take charge of the property still undisposed of and to 
make sale thereof. This I cannot do, since it is admitted that there 
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is a large balance owing to Stubblebine & Strong on their mort- 
gage. None of ‘the conditions which move the court to the 
appointment of a receiver exist in this case. There is no dispute 
betwen the parties either as to the amount due or as to the prop- 
erty included in the mortgage. There is no charge of waste or 
insolvency or mismanagement or conversion of the property to any 
other than a legitimate purpose. In such case I think a receiver 
is never appointed against a mortgagee in possession. Quarrell v. 
Beckford, 13 Ves. 377; Quim v. Brittain, 3 Edw. C. 314. 

But there is one contingency in which the complainant will be 
entitled to a receiver: he has the right to redeem, and if upona 
tender of the amount due to the mortgagees they should refuse to 
accept and surrender the property, a receiver will be appointed 
with authority to take possession and sell it. Of course if they 
accept they money tendered and surrender the property a receiver 


should be appointed to take charge of and sell the same. 


I will so advise. 





MISCELLANY. 


A MUCH MOOTED CRIMINAL LAW 
QUESTION. 

The following report of a conversation 
between counsel and Mr. Justice Stephen in 
a criminal trial in London was sent by cable 
to the New York Herald, March 11, and 
is worth repeating in a law magazine: 

A criminal law question, much mooted on 
both sides of the Atlantic, was to-day at the 


Old Bailey passed upon by a great judge in 
criminal law procedure, Mr Stephen. A 
wealthy tory farmer was prosecuted by the 
government for committing felony in having 
voted three times at three different places in 


one Parliamentary borough. He had three 
qualifications. Had these been in different 
boroughs the government admitted his right, 
but opposed his right to vote three times for 
one candidate. Mr. Poland prosecuted. Mr. 
Montagu Williams and a strong array of 
counsel defended. Such kind of voting is 
common, and this was a test case. 

AN OLD LATIN MAXIM. 

The defense admitted the voting, but 
claimed entire absence] of guilty intention. 
Mr. Justice Stephen stopped the examination 
of the witnesses to prove this, saying, ‘‘ I do 
not see what all this evidence goes to prove. 


Supposing he did think he had the right to 
vote three times. That does not alter the 
admitted fact.” Mr. Williams quoted a 
Latin maxim that no act was guilty unless 
accompanied by a guilty mind (actus non 
facit reum, nisi mens sit rea.) 

Mr. Justice Stephen (vehemently) — That 
isa maxim I would give a great deal to 
know the origin of and its meaning in plain 
English. 

Mr. Williams—An act is never guilty un- 
less the intention is guilty. 

Mr. Justice Stephen—lIf the law says every 
man who reads his Bible shall be hanged, 
then the intentional reading of the Bible by 
a man who never heard that act of Parlia- 
ment would be a capital crime, and it would 
be a guilty act, because the law was disobey- 
ed. Of course circumstances go a long way 
in the matter of punishment. 

Mr. Williams—That is why I have been 
examining witnesses in the manner I have 
done. 

WHERE DID IT ARISE ? 

Mr. Justice Stephen—I hope the learned 
counsel will not feel mortified at these views. 
I have thought and written a great deal about 
these things. But with regard to that par- 
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ticular maxim, if the learned counsel will 
look into it he will be surprised to find how 
difficult it is to get any idea as to where it 
comes from. It is practically a remnant of 
But 
since they have come to be defined properly 
by act of Parliament the maxim has ceased 
to apply. I trust I have not spoken to the 
learned counsel with impatience, but I am 
very anxious to dispel the illusion which has 
existed in this matter. 


a time when crimes were not defined. 


GUILTY. 

The jury returned the following verdict : 
“We find the prisoner guil-y, but with no 
guilty intent whatever.” Mr. Justice Stephen 
said he supposed the jury meant there was 
nothing morally wrong, inasmuch as the 
prisoner was ignorant of the act of Parlia- 
ment. He entirely agreed with the verdict, 
but the law must be upheld, and the prisoner 
had done what the Jaw decided was felony. 
He saw nothing extraordinary in the impres- 
sion and he realized the way in which the 
mistake was made. 


JUDGMENT SUSPENDED. 

The act was a very severe one, yet the 
court had no option in passing sentence but 
to inflict imprisonment with hardlabor. He 
did not wish to pass any such sentence, and 
the only way he could avoid it was by order- 
ing the prisoner to enter into his own recog- 
nizances and come up and receive judgment 
when called upon, Probably, unless the 
accused offended again, he would never hear 
any more about it. The prisoner was then 
bound over and discharged. 
bears upon the 


This case also 
much mooted question 
whether it is lawful for a judge to suspend 
judgment in his discretion after a conviction 
of felony. 





THE RAILROAD TAX CASES. 


Judges Depue, Dixon and Reed, of the 
Supreme Court, on March 2nd, announced 
their decision touching the railroad tax cer- 


tioraras. Judge Depue, speaking for the 
court, allowed the writs and stated that the 
amount of tax to be paid in advance by the 
companies would be fixed on this basis: 

First. That where a company was organ- 
ized under a special charter it should pay in 
the amount assessible against it under the 
charter. 
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Second. Where a company was organized 
under the general railroad law, it should pay 
the amount assessable against it under that 
law. 

There are some cases, the Judge added, 
which might not be reached by this basis. 
For instance, companies organized under 
special charters, but since sold for nominal 
sums; these sums have been returned to the 
State Comptroller as the value of the roads, 
but this was hardly fair to the states The 
court announced that in such cases the 
Comptroller should ascertain what ¢he re- 
turns of the companies originally were and 
tax them that amount; where no such re- 
turns are available the assessment against 
them by the state board of assessors shall 
hold good, subject to deductions made by 
the company under affidavit. There were 
still two cases not covered—the Delaware, 
Lackawanna and Western and the Philadel- 
phia and Reading. The court said it would 
retain the applications in these cases and 
announce a decision probably to morrow. 
The court said the writs of certiorari were 
granted in each case subject to these orders 
for payment and the payment must be made 
within ten days. 

**As to the question brought up the other 
day whether the state should repay the rail- 
roads the amounts paid in by them,’’ added 
the court, ‘‘we decide that we have nothing 
to do with that matter. It must be brought 
to the attention of the Supreme Court as a 
body.” 

In the cases of the West Shore and 
Ontario Companies, the same amounts are 
to be paid as last year. 





LYNCH LAW IN NEW JERSEY. 


Lynching is bad enough in any community, 
but it is without excuse where the law is 
surely and strongly eniorced. Cases are 
very rare in New Jersey, and we thought 
that we had gone beyond that stage of bar- 
barism. The lynching of Mingo Jack or 
Samuel Johnson, a colored man at Eaton- 
town, is shocking and disgraceful, and it is 
made the more horrible by the suspicion 
now suggested that the man hanged was not 
the man who committed the crime. The 
disgrace of the affair is increased by the fact 
that people in Eatontown openly approve of 
it. 
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DISTRICT COURT JUDGES. 


Mr. J. Frank Fort, who has been for eight 
years judge of the First District Court of 
Newark, has resigned his office saying that 
without neglecting his private practice he 
cannot devote as much time to the duties of 
his office as those duties require. His leav- 
ing the bench is to be regretted. As a judge 
he was quick to apprehend the facts of a 
case and to apply the law. He dispatched 
businessifapidly and agreeably and decided 
quickly @nd fairly. Judge Fort’s resignation 
is to take effect on the confirmation of his 
successor by the senate. 

The Governor has nominated Mr. Henry 
F. Goeken to the position. Mr. Goeken is 
a man of good judgment, patient and pains- 
taking, and will devote himself fully to the 
duties of his office. He is a Democrat and 
so is the judge of the Second District Court. 
This is contrary to the usage established 
from the beginning in these courts that one 
judge should be a Democrat and the other a 
Republican. 

It appears from a card published by Judge 
Fort, that it was understood with the Gover. 
nor that if he would not appoint Samuel H. 
Baldwin, a Republican, the appointment of 
Mr. Goeken would be acceptable to Mr. 
Fort. 

It is not desirable that judges should take 
any part in the appointment of their succes- 
sors, especially when the succession depends 
on their own resignation of the office. 

This appointment remains with the Gov- 
ernor, although the District Court judges in 
all other cities are appointed by the legisla- 
ture in joint meeting, because the Newark 
Courts are constituted under a special act of 
1873. and the act of 1885, giving the 
appointment of the judges to the legislature, 
is an amendment to the act of 1877, consti- 
tuting district courts in certain cities in this 
state, and applies only to the judges of ‘*‘ said 
courts.”’ 

One District Court is enough for the city 
of Newark, as well as for the other cities. 
One judge and one clerk could do all the 
work, and one judge's time would be so 
fully occupied that he would have no time 
to practice law, but would have to devote 
himself wholly to his judicial duties. The 
dignity of the court would be increased and 
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the expense of it and the consequent com 
plaint about it would be diminished; and 
what is more important the judges would be 
more fearless and independent if they had not 
the temptation of rivalry to make their 
courts popular. Now is the time, before a 
new judge takes his office, to abolish one of 
the courts. 

THESTATEN ISLAND BRIDGEBILL. 


The assembly adopted a substitute for the 
Senate bill No. 42, amending the general 
railroad law so as to forbid the bridging of 
navigable boundary waters without the con- 
sent of the legislature. The substitute was 
an amendment to the supplement of 1878 to 
the act of 1846, concerning bridges. 

The Governor vetoed the supplement on 
the ground that it was intended to prevent 
the building of a railroad bridge over Staten 
Island Sound, and that this was, in effect, the 
abrogation of the policy of our general rail- 
road law and against the spirit of the con- 
stitution, providing for general legislation on 
this subject, and also because the purpose of 
the act was not expressed in the title, since 
the act concerning bridges had no relation 
to railroads or railway viaducts. The bill was 





passed over the veto. 


LEGISLATIVE INVESTIGATIONS 
AND THE RULES OF EVIDENCE, 
When a lawyer watches the course of an 

examination of witnesses by a legislative 
committee, he is quite content that legal 
examinations are bound by the rules of evi- 
dence. The ‘* Broadway Surface Railroad”’ 
and the “ Pan-Electric” investigations have 
made use of an unlimited amount of hearsay 
and irrelevant evidence, and the public looks 
upon it as a trial of the guilt or innocence of 
the accused. In the New York case the 
committee made a report that they had not 
proof to indict any one in particular, but 
that they were certain that somebody had 
been guilty of outrageous bribery in procur- 
ing the consent of the aldermen, and there- 
upon they recommend that the charter of 
the company be repealed and their franchise 
sold. The company was organized under a 
general law, and the fraud was in obtaining 
the consent of the aldermen, one of the con- 
ditions imposed by the law. It would seem 
as if the proper remedy was a bill to set 
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aside the consent as obtained by fraud. A 
repeal of the charter would be unjust to 
bona fide stockholders and bondholders. 

In the Pan-Electric matter and the attacks 
upon Mr. Garland it seems to be assumed 
that the action of the Attorney General in 
allowing the name of the government to be 
used om the relation of an individual is an 
extraordinary proceeding instead of an old 
and familiar way of trying the rights of par- 
ties with reference to grants, franchises or 
patents issued by the government for the 
benefit of one man und to the alleged detri 
ment of another. 





P. & R. BONDS ORDERED SOLD. 

An application was made to the Chancellor 
on March 22, for the sale of the securities 
pledged by the Reading Railroad Company 
in 1883, to secure the payment of the in- 
debtedness of the Receiver of the Central 
Railroad Company, which was required to 
be thus secured the road could be 
taken out of the hands of the Receiver and 


before 


leased to the Reading Company was pre- 
Objection was made by Mr. John 
G. Johnson, counsel for the trustees of the 


sented. 


mortgage by which the bonds were secured. 
He contended that the sale at this time 
would be disastrous.and asked leave to file an 
answer setting up that the bonds were issued 
without authority, and that, before they 
were sold, the property of the Central Rail- 
road Company, as principal debtor, should 
be sold. The bonds of the Reading Com- 
pany were held as collateral security, and 
ought not to be sold until it was found that 
the Central Railroad Company was unable 
to pay its own debt. 

Mr. Kaercher, on behalf of the Receivers 
of the Philadelphia and Reading, made an 
argument to the same effect. 

The Chancellor, after listening to the 
arguments, said that the only reason that the 
Philadelphia and Reading Company had 
been called into this case was because of 
their connection with the Central. The only 
defense that they could offer was to say that 
the bonds had been paid. He denied the 
application to file the answer of the Penn- 
sylvania Insurance Company, and ordered a 
decree entered giving the Receiver 
the right to sell the bonds forthwith. 
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At Mr. Gowen’s request, the Receiver 
agreed to hold the bonds a few days longer 
in order to give Mr. Gowen an opportunity 
to redeem the bonds if he can raise the 
money. 





A SUGGESTION. 
To the Editor of the N. J, Law Journal: 

Sir: Will you permit me to make a sug- 
gestion relative to a matter which strikes me 
as important to the bar of our state: 

Somewhere, and I believe in tle State 
Library, should be preserved and aggessible 
for easy reference, a complete file*of the 
printed books or statements of cases, with 
the briefs of counsel, of all causes argued 
before our Court of Errors and Appeals. 
Rule No. 18 of that court requires a copy of 
the printed case to be filed with the clerk, 
but the filing of briefs is nowhere made 
compulsory. These books and briefs, bound 
and properly indexed would be of invalu- 
able service to the profession, bringing all 
the facts of every cause within reach of-the 
student, instead of the meagre abstracts now 
given in our reports. This is especially im- 
portant in conducting causes really or appar- 
ently similar to that which the court has 
decided. The New York Libraries have 
such files as I have suggested, collected and 
bound, and they are frequently and profitably 
Very truly yours, 

FRANK P. MCDERMOTT., 
Freehold, N. J., Feb. 4, 1886. 


AN APPOINTMENT. 


consulted. 


The legislature has appointed Alfred B. 
Dayton, one of the members of the assem- 
bly, to be judge of the District Court of 
Jersey City. Mr. Dayton is a very good 
man for the office, but it is very unfortunate 
that so good a man should be put in the 
position of having been elected by a body of 
which he was himself a member, and by 
means of his own vote in the caucus. It is 
to be hoped that the report is not true, that 
another member of the assembly is to be 
appointed by him as the clerk of the court. 





OBITUARY. 

William McEvoy, surrogate of Hudson 
county, died last month, His deputy, Mr, 
O’Neil, has been appointed surrogate in his 
place. 
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THE CLERK IN CHANCERY. 


The term of George S. Duryee as clerk in 
ehancery has expired, and Allan L. McDer- 
mott of Jersey City has been appoiated in 
his place. Mr. Duryee has managed the 
office very well, and has been very kind and 
agreeable to the members of the bar who 
have dealt with him in the office. The feel- 
ing of regret was strong and very general 
when the Governor declared that he would 
not re-appoint him. 

THE STATE CONSTITUTION AND 
THE BATTLES OF THE 
REVOLUTION, 

The state constitution has been the battle 
ground of many legal and political conflicts, 
but we can hardly believe the assertion made 
in the preface to the Legislative Manual of 
New Jersey, that ‘‘A state constitution was 
adopted in 1776, and some of the most 
important battles of the revolution took place 
upon its soil.” The assertion is repeated in 
several annual editions. 








LEGAL FOG. 

It was of a case in the United States Dis- 
trict Court at Albany many years ago. A 
patent right suit was brought on before 
Judge Nelson. William H. Seward was 
counsel on one side. In summing up he 
occupied a whole day. Peter Cagger came 
in while he was talking, and after listening 
an hour turned to a learned lawyer and 
inquired : ** What the deuce is ‘ Bill’ Seward 
talking about ?” The counsel on the other 
side made a long speech, and the judge 
charged the jury. After the jury had been 
out about two hours they came in court and 
the foreman said; ‘‘ Your Honor, the jury 
would like to ask a question.” ‘You can 
proceed.” ‘Well, your Honor, we would 
like to know what this suit is about?” 





Brewster, Q. C., afterwards Chancellor, 
addressing a jury, was reported to have said, 
**My client was not to be daunted! He 
took a defiant course! He took the bull by 
the horns, and indicted him for perjury.” 
This was indeed a bull. 





George Bennett, Q. C., was fond of 
another strangely mixed metaphor—‘* My 
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unhappy client received the seducer into his 
happy home. He placed the serpent in his 
bosom, but it stung him behind his back.” 





BOOKS RECEIVED. 





THE PRINCIPLES OF THE LAW RELATING TO 
THE DISCHARGE OF ConTRACTS. By Xod- 
ert Ralston of the Philadelphia Bar, Phila- 
delphia. T. & J. W. Johnson & Co,, 1886. 


This is a little book of sixty-eight pages, 
in good type and on good paper. The 
author explains that it is meant to be read in 
connection with Smith on Contracts, and 
that as in that book Mr. Smith ‘*has ex- 
plained the different kinds of contracts and 
shown what is essential to their validity,” so 
in this the object is ‘‘to point out the ways 
in which a contract may be discharged.” It 
is a clear and simple statement of the princi- 
ples of the law on this subject, and will be 
found to be a useful supplement to Mr. 
Smith’s invaluable elementary work. 

We must find fault with the author’s treat- 
ment of the subject of breach of contract by 
refusal to perform before the day. It is by 
no means settled that there can be sucha 
breach of an ordinary contract, The three 
cases he cites are cases of contracts for mar- 
riage or employment where the contract 
creates a relationship which may be severed 
by the refusal. The discussion ought at least 
to have given some ideaof the sharp struggle 
there has been over this question. 

A BrieF TREATISE ON THE BUILDING LIEN 

FOR LABOR AND MATERIALS IN NEw JER- 


sEY By John J. Crandall of the Cam- 
den bar. Camden: Gazette Printing 


House, 1886. Octavo, pp. 289. $3 00. 

We are glad to see that some one has 
attempted to throw light upon so obscure a 
subject as the Mechanic’s Lien Law of New 
Jersey. Merely to collect and arrange the 
decisions upon the statute would be an 
important service tothe bar. Wecan merely 
mention this book now as a book on New Jer- 
sey law by a New Jersey lawyer. It was 
received so late that a critical review of it 
must be deferred till next month. 
THE LAW CONCERNING FARMS, FARMERS 


AND FARM LABORERS together with the 
Game Laws of all the States. By Henry 


Austen, Esq., of the Boston Bar, Boston: 
Charles C. Soule, 1886. 








